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To the Hon. H. A. W. Skeen, Judge of the Cireuit Court 
for Lee County, Virginia: 

Humbly complaining your orator, Mat Spencer, and your ora- 
trix Louisa Spencer, residents of Breathitt County, Kentucky, would 
respectfully represent and show unto your honor, on behalf of them- 
selves and all others, the contract syeaators of Chadwell Brittain, 
late of Lee County, Virginia, deceased, who shall come in and con= 
tribute to the expense of this suit; that on the 30th day of March, 
1877. William Spencer for L. ¢C. Behanwuns end B. Fi Cotrralt 
obtained in Lee County Circuit Court,against one Chadwell Brittain, 
a judgement for the sum of $2952.00, with 10% interest per annum 
thereon from the 8th day of October, 1870 until paid, together 
with the cost’ of said jusgment, subject to a credit of$2842.75, as 
of the 16th day of November, 1874, a copy of which juagment is here- 
with filed as part hereof hata "A". On the said judgment an 
execution was issued on the 16th day of April 1877, and placed in the 
hands of Thos. S. Ely, then Sheriff of said County, for collection, 
made returnable to June Rules, 1877, and at said Rules was returned 
with the following written retum, endorsed thereon. "Not executed, 
no preperty found. Thos. §&. Ely, S. be ©0.™7% and on thé dOtn day of 
April,1886, another execution was issued on said judgment, and 
placea in the hands of S. H. Ewing, Deputy Sheriff, for coliection, 
returnable to July Rules, 1886, and on which the following return 
was endorsed, " Not executed, no proverty found. 5S. H. Ewing D.5. 
for R. D. Flanary, S. L. CG. " A certified copy “of the execution 
book showing the issuance of said executionSand returns thereon en- 
dorsed, is herewith filed. as part hereof marked "B"™. 

Your orator and oratrix will further represent and show 


unto your honor that the said William Spencer, after the rendition 


of said judgment, purchased from the said B. F. Cockrill his entire 
interest therein, which interest was assigned and transferred by said 
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Cockriil to the said William Spencer, and which interest was after- 


wards, to-wit, on the 22nd day of April, 1904, ayo by said 


William Spencer to your orator,: Mat: Spencer, which asSignement 

is herewith filed as part hereof marked, "C"; that the said 

William Spencer at the time of the rendition of said judgment settled 
with the said Bohannan, and obtained from him, his interest in said 
judgment, as is shown by said judgment, which interest was afterwards, 
to-wit, on the 19th day of April, 1904, by direction of the said 
William Spencer assigned and transferred-by L. C. Bohanan to your 
oratrix Louisa Spencer. Said assignement is herewith filed as part 
hereof marked "D". fThus your orator and oratrix became the sole 
-owners of the said judgment, no part of which has ever been paid to 
the said William Spencer, nor to the said L. C. Bohannan, nor to the 
Said Bs. F. Cockrill, nor to pour said orator and oratrix, or ¢ither 
of them at any time, except the said credit given in said judgment / 
and the balance of said judgment, after said.credit, is yet justly 
due and owing to your said or-ator and oratrix. 

The said Chadwell Srittain departed this life in Lee County, 
Virginia, intestate, on the £day of , £893, seized and 
possessed of a small personal estate, but no real estate, of which 
your complainants have any knowledge, and on the 27th day of 
November, 1893, the personal estate of the said Brittain was commit- 
ted, by an order of the County Court of the said County, to C. HE. 
Flanary, then Sheriff of the said County, for administration, a copy 
of said order committing said estate to ssid Flanary is herewith 
filed as part hereof marked "E"; and the said Flanary as such 
administrator took charge of said personal estate and proceeded to 
administer the same, but the entire personal estate, or nearly so, 
it being small in amount, was nearly consumed by the payment of the 
taxes, expenses of administration, and perhaps funeral expenses, and 


a few small debts, leeving in said administrator's hands the sum of 


$43.56 only, August 27th, 1902, but no amount was paid by said 


administrator on the said judgment. A copy of said settlement of 





OF 
of said administration account by R. L. Pennington, Commissioner, 
of accounts, is herewith filed as part hereof marked "F". No 
other personal estate, of which complainants have any knowledge came 
into the hands of the administrator until on the day of 
, 1905, a cliam in favor of the said estate against 
the Governement of the United States, for property and supplies taken 
ade BO Mia S daish AotdD ane Britta the w LE61-5, 
was allowed by the court of ‘stig sone an abi di fart Tarek by i olla 
the Congress of the United States, on the 9th day of March, 1905, 
the said administrator received from the said government the sum 
of $2432.00, on account of the said claim, being the amount due the 
estate after the payment of the attorneys fees &c. ind this fund 
to-gether with the said $423.56 is now in the hends of the said 
administrator, and subject to the payment of the debts of the said 
decedent, but is not an amount sufficient to pay said indebtedness 
Lave tad hs 
In tender consideration whereof, and for as much as yore orator 


and oratrix are remediless in the premises save by the aid of a 


court of Equity where matters of this nature are properly cognizable 


and relievable. To this end, therefore, that justice may be done 

in the premises, your orator and oratrix pray that the said Cc. E. 
Flanary, administrator of the ssid Chadwell Brittain, deceased, may 

be made party defendant to this bill, and required to answer the 
same, but not on oath, answer under oath being expressly waived: that 

an account may be taken by and under the decree of this honorable court 
of the debitminofebhe said judgment due your orator and oratrix, and of 
all other debts which were owing by the said testator at the time of 
his death, and which still remain unpaid, and their priority, and 

that the said judgment be decreedto be first paid out of the said 


personal estate before the payment of conmon contract creditors; that 


an account may also be taken of said testator's personal estate and 
that 


effects received by said administrator, or should have been received 


by him in due course otf administration, and that the funds thus 





4. 
found to be in his hands or chargable to him, after the expense of 
administration, be applied first to the payment of the cost of this 
suit, including an attorney's fee of $ $7. oo , to Orr & Noel, 
Counsel of Complainants; secondly, to the peyment of the said 
judgment, and the residue, if any, properly applied to the payment 
of common contract creditors of the said Chadwell Brittain, deceased. 
And that your orator and oratrix may have such Other, further and 


general relief in the premises as to the court may seem meet, and 


the circumstances of the case may require. And your orator ind oratrix ° 


willever pray &c. 
f Cem 
| halal 
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lo the Homorable H.A.W. Skeen, Jucwe of the, O1iréait Court of 


hee Gounuys, Virgina: 


iW® pepera ve aemurrer and. aentwer of Urb. Planary,s \acmMigwis tae cor 
e estate of Chadwell Brittain deceased, to a bill exhibited 


nim in this Honorable Court by Mat Spencer and Louisa. Spen- 


Rkespandent is afvised that the plaintirf®’s bill is nowt sut- 
ficient in law to call upon him to answer in this Honorable Court, 
and he demurs to the same, and for cause of demurrer assigns the 


Polley £roOundS, Wrz: 


1. The bill is in the nature of a creditors’ bill and 


alleze any indebedness against said estate, except the judgement 


asserted by the plaintiffs’ themselves, which judgment is a legal 


By 
— 
demand, if demand at all, and the fund out of which it is sought 

LO Collect said judgment is legal assets in the Bands of the edmin- 


ee 


istrator and 1f applicable to the payment of said judgment, could 
be reached at law, by Scire facias or action at law; 

2. The judgement sougeht bo be asserted is alleged by the bill 
to have been obtained against Chadwell Brittain in his life time, 
and it has never been revived, against resvondent as his administra- 
tor, and until revived no suit can be maintained against this re- 
spondent, nor does the bill,if it could be tr@ated as an action 


ror revival, sprayyior any such meliet. 


And respondent prays judement of his said demurrer. 


Not waiving said demurrer, but relying and insisting. thereon, 
dent admits that the record shows’ that on the SoOth 

fomnon, : 13877, William spencer for LL... Bohanan, and 78.1. 5 
tained a judgement in the Circuit Court of Lee County against fis 
decedent for the sum mentioned in said bill witn interest at the 
varte of 10% from the “6tn day of October, 187Q, atil aig, togetmenr 
with the cost of procuring Said judgment, subject to a credit of 
PMad?.75, as of the 16th of November, 1874. Resvondent also ad- 
mits that the records show that the two executions mentioned in 


time plaintiffs” bill, issued as Wierein  Stgted-andywene returned 


a5 claimed and at the times therein mentioned. The last of thes 


Be ucion. issued on the 13th day of,April, 1886, returnable Bay 
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Responaent nas no kwlwledze of the purchase of said judgment ‘ 
‘ ez Ae 

by William Spencer from B.F.Cockrell, and He n@ither admits nor de-@¢ & 
a' am, Xe 
nies the same, but demands full and explicit proof thereof; nor ek 


does he have personal knowledge of the dealings with respect to saict 


te rl 


. 
uta 


juadement had between the said William Spencer and hi ie and wife, 
ime He LLRer SamEus mor aenies the ailegeations-of the Dill dm Geeaeeen 
thereto. but demands that the same shall be properly shown, by explicsa 
and sufficient proof. 


It is further true that Chadwell Brittain departed this life 
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intestate in tne year 1495, and that on the &7th day of November, 
VBSS, the personal estate of salt, Bragtain Sac Commypited «by an o\r=— 
wai, of the Op licy Court, your respondem, for administuation. This 
fact is fully shown by a. copy of the @Rber of said Court, filed by 
y, 7 v 2 
comolainants with their bill marked "BE", to which exhibit reference 


is here made and the same is made a part of this answer. 16, Migs 


likewise true that very little estate came into the hands of your 
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respondent, and that,the same Nas beén practically. cpnistim: ee 
payment of taxes, expenses of administration, funeral expenses and 
Gog upr Did ls. 

It. is further true that resoondent has made a partial settle- 
ment of his account by which it 1s shown that there is still in his 
hands, out of the funds so received by him at the time he quali- 
Fied and took charge thereof, $43.56; bat there is a balance yet 
ane OC sto SeCn Ores, out-of this :fumd, to. Drs. Baik. Pobtom tas 
Puriner true. tat in the month of March #805, there came into ve- 
sponaents hands the sum of $4864.00 from the Goverment of the Unitea 

pr accouns’ of S&S Clam An favor of cule sid Britelinp aes inet 

the Government of the United States for property and supplies taken 

the Army of the United States during the Civil War. Of this sum 
your respondent paid to the attorneys pho prosecuted said claim 


jm) 


one half of the amount recovered, leaving in your respondent’s 

hands the eross sum of $2452.00. Pais) sum atttem the gednetion ct 
proper commissions to your respondent will be” either for drsta pura 
Sone tac heirs or saig Erittain, or for, the-payment ot his. debts, 


mouldany proper debts be presenteds but your respondent denies 


that “sme claim of the plaintiffs is‘any Liability “against said estate 
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bo wnach the fund in his hands is in any way avplicable, or that 
payment out of the same can be demanded. 

It is clearly shown from the bill of plaintiffs that saig 
claim here attempted to be asserted against the estate of Chadwell 
brittain is barred by the Statute of Limitation. The law ersores Ss ly 
requires that all claims against the estate of any person dying 
ter tne ist day of May,1888, shall be prosecuted within five \E 
next atter the appointment and qualification of the decedent’ ver- 
sonal representative, and it likewise provides that on a judzment 
Wenoerecd againéet a decedent in his life time, nod execution ‘sn, be 
1isSued, no, Scire facias or action can be brought aZainst the ver- 
sonal representative of saic decedent unless it shall be broucht 
Within five years from the qualification of such versonal represen- 
tative, and as before saated, your respondent qualified as the ad- 
mings trator of the said Chadwell Brittain on the 27th day or Novem- 
Her, 1885, and this suit not instituted imtil the _-. day of March 
1905, more than eleven years after the qualification of your re- 
spondent as administrator as aforesaid. Said judement never was re- 
vived by action or scire facias, and all rights growing out of said 
jJuagment and any execution ever assued thereon is now barred by thee 
statute of limitation, the benefits of which your respondent here 
inviokes. 

ANd now haying answered said bill as fully as he is advised 
macterialeor necessary to answer the same, your respondent 
wiat he be hence dismissed, but before concluding respondent 
it necessary torask your Monor to erant Win reasonable ot= 

Cees out of said ifunds: now in his hands to’ enable him t6 
present thas defence, «which Me is.advised it is his «duty under the 
law to make, even though his defence should be unavailing and the 
plaintifS should sececeed ln -eapplyineg «said Tunds, 1 ne peymenw- of 


their judgment. 
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Mat Spencer et al —- = = PlaintitfL 
VS. In Chancery. 


C.B.Flanary, aamr. &cC. - -- - ---- Defendant. 


Mas Gausetcaie, On thiseday tonbe Deardg,lbon the bill of the 


ms 


plaintift?’s ana the demurrer and answdr of-the defendant, JjJoinder 
in said demurrer and general revlication to said answer, and was 
arcued,by.edunsed; 

On consideration of which it is adjudged, ordered and decreed 
that said demurrer be and the same is hereby overruled, and upon 
Moemure consideration Hy.the Court. of the, defence Of, the svauuce of 
limitations set up and invoked in.tne answer, tne. Court 1s of opinton 

doth adjudge and decree that the right.of the plaintiffs to 


a) 


enrorce said judgement is barred by the statute of limitations, 


mere than five years having elapsed since the qualifleation of C. 


Ho deanery vas aaministrator ot. .the estate of Chadwell braittain de=- 


ceased, and said judement never having been revived against said 
Adminis Grator e1ther by Bcire TacLas or action, on consideration or 
all of which it is adjudged, ordered and decreed that the bill of 
bae pleainticfs be, and the « > 18 hereby dismissed, and that the 
defendant recover his costs against the said plaintiffs to be taxed 
by the Clerk, for which execution May issue. 

And tae Court being of opinion that the abtorneyst fee of 
Bie seid C.E.Rilanary should be borne by and maid out of the Pid 
now in the hands of said administrator, and, being asked’ to 51x the 
amount of the same the Court doth adjudze.and determine that “180.00 
Will be a reasonable attorneys’ fee to he. bald by said administra- 
mo be DUDGeinee:s Sai gslan for “une ervices in defending said sult, 

n.the said administrator pays the same to the said attorneys 

1e will take their receipt for tne same whicn shall constitute a 
eredit to him in his settlement as such administrator. 

PRCA AEB TBS PLO KS LY LICR LATE OOH e 

MEMORANDUM: 


The plaintiffs subeesting that they are aerievea 
by the forewoing decree and nave asked for a Suspension of the same 
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bo give them an opportunity to present thear petition, to tne r®su- 
oreme Court of Appeals of Virginia, for an appealy said decree 1s 
suspended for 70 days, ueon the plaintirfs or some one for them 
executing bond in the sum of $50.00;,donditioned to pay such damages 


as may be sustained by such suspenslLon. 
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Virginia, 
At a Cirenuit dourt continued and held for Lee County at tne 


Court—-house thereof, on Friday the 30th day of Mareh, 1877, 


Wa, Spencer for L. C. Bonannan & B. F. Comkrili —Plaintaty(: 


VS 


In Devt, 


Chadwell Brittain Nefendant 

This dav came again the parties, plaintiff Wn. Spencer and tke 
peneficiary IL. CG. Bohannan in their own | roper person, and the other 
beneficiary H. B. Cockrill by his attorneys M. B. D. bene & Wm FA. 
Burns and the defendant, Brittain by his attorneys Hagan & Pridemore 
and py. consent of all the ynarties, given by themselves Aas aforesaid 
and py their attorneys of these not present, it is Adjudged, that 
the plaintiffs recover of the defendant the sum of $2952.00 with 
ten ner cent interest per annum thereon from the 8th day of October 
1870, until pat ge » with the costs herein expended subject 
to 2 credit of $2842.75 as of the 16th aav of November 1874. 

And it is agreed and understood py and between Win, Spencer the 

YW 
plaintiff and 1. ©. RBohanan end RH. B. Cockrill the intter acting by 
his attorneys aforesaid that the said "Mm, Spencer is liable to the 
Nn, | rind 

said Bohanan on his assignment for the sium of $1266.47 his pro por= 


tions of the costs incurred in prosecuting this suit, and to the 


snid H. B. Goekrill in the sum of $1802.60 and his pronortion of the 


; im: ae . 4s 
costs, they the said RBohanan & Cockrill being unable to make off 


the said Brittain said respective sums, and the seid Rohannan 
and Spencer have settled this day the said matter be _tweem themselves 
and the said Cockrill not being present, tne matter of payment of 
the sum him is deferred: and it is further agreed that the said 
Spencer 18 to takecontrol of this Judgment agey Lnst Brittain for 
the ynurpose of collection, ane when he shall settle with sid 
is to be, and will be the exclusive b nefieiary thereof, 
until Spencer satisfies Cockrill, Yoekrill is to be the bene- 
fieiary of the judement against Brittain, The parties are hence 
and the cause is stricken from the-aceket , 
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State of Kentucky 
Geunty ef Breatnitt sot 

I, S. S. Taulbee, Clerk ef the Breathitt County res 
certifv that the foreroing instrument in writing was produced 
te me in my office by L. C. Bohannon ind by him acknowledged 
befere me by te be his act and deed. 


Witness my hand, this April, 








Virginia, 
At & County* Court continued and held for lee county at the 


court—house thereof on Monday Novenber 27th, 1893. 


Chadwell Britton of this County having died more than three 
months ago, and no person heaving applied for administration of his 


goods & Chattels, it. is ordered that the said estate be com 


mitted to C, E. Flanary Sheriff of this County, for Administration, 


A Copy-Teste: 








Everett Waddey Co., 
Stationers and Printers, Form No. 405, 
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To the County Court alee po aie, = GOs 


Your Commissioner reports to the Court, that on the WA day of. Ale, ze. 


AYA. OE Loony Litlicr ff Ale 


exhibited before your commissioner a statement of all the money which he, the said. 


, had received or become chargeable with or disbursed 


fa. ., together with the vouchers for such disbursements; that the commissioner embraced the 
_in the list of fiduciaries, whose accounts were before 

ement,which was posted at the front door of the court-house of said county, on the first 

Court last, and on the date of this report (ten days having since 


elapsed) has made up and completed the foregoing account of the said____ 


of which’suatg 22-7 OO .....1s interest. The account is supported by satisfactory vouchers, 


and is herewith returned. 


4 Ge Carem> 


Your Commissioner futher reports to the Court, that 


Given under my hand, as Commissioner of Accounts of the s 


first aforesaid. 





Virginia, 

At a county court berun and heldgo¥r Lee County at the court-nonse thereéor 
on Monday the 17th,day cf November,19C8&. 

Cc. &. Flanary,Administrator of the Estate of Chadwell Brittain decd.this day 
produced to the court a settlement and revort of his sd€ninistration account made 
by EB. L,Pennington Cemmissioner of accounts for this county;and it appearing to 
the court that the said settlement and report have been filed in the Clerks Cffi 


ce of this court the time required by law,and that no exceptions have been filed 


tnereto,ane beins seen and inspected by the court,the same is confirmed and ap- 


provee ,end ordered to be recorded. 
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OF SAN FRANCISCO, CAL. 
EDGAR S. WILSON, MANAGER. MACON, GA. 
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